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THE TRANSPORTATION OF INTOXICATING 
LIQUORS BY THE OWNER FOR PRI- 
VATE USE UNDER THE VOLSTEAD 
ACT. 


The United States Supreme Court has 
just handed down a decision in the case of 
Street v. Lincoln Safe Deposit Company 
which has set every liquor dealer into a 
fever of anticipation. But there is nothing 
whatever in the decision that gives a par- 
ticle of justification for the hope that the 
transportation of. liquor is permissible un- 
der the Volstead Act except for the strictly 
private use of the person to whom the 
liquor belongs. 


In the Street case the complainant owned 
liguor—private stock—which he had stored 
with the defendant before the passage of 
the Volstead Act. The company threatened 
to turn over to the agent of the Commis- 
sioner of Internal Revenues, plaintiff’s en- 
tire stock of liquor as outlawed property, 
and so notified the plaintiff, stating that it 
would be compelled to take this action un- 
der a notice served upon it by the said 
The plaintiff in his bill, after aver- 
ring as a matter of law that such possession 
of liquors in a warehouse is not forbidden 
by the eighteenth amendment or the Vol- 
stead Act, prayed that an injunction should 
issue, restraining the defendants from in- 
terfering with his possession of the room 
in the warehouse and from removing or 
disposing of his liquors. 


agent. 


The Supreme Court in reversing a judg- 
ment of the District Court dismissing the 
bill held that the storage and transporta- 
tion by private persons for private purposes 
of intoxicating liquors lawfully acquired 
before national prohibition became effect- 
ive was not within the meaning of the pro- 
visions of Section 3 of the Volstead Act 
providing that “no person shall on or after 





the date when the eighteenth amendment to 
the Constitution of the United States goes 
into effect, manufacture, sell, barter, trans- 
port, import, export, deliver, furnish or pos- 
sess any intoxicating liquor except as au- 
thorized in this act, and all the provisions 
of this act shall be liberally construed to 
the end that the use of intoxicating liquor 
as a beverage may be prevented.” 


The exact limitations of this decision is 
shown by the question propounded by the 
court as the subject of its inquiry: “May 
a warehousing corporation lawfully permit 
to be stored in its warehouse, after the ef- 
fective date of the Volstead Act, liquors 
admitted to have been lawfully acquired 
before that date and which are so stored, 
solely and in good faith, for the purpose of 
preserving and protecting them until they 
shall be consumed by the owner and his 
family or bona fide guests ?” 


In answering this question in the affirm- 
ative the Supreme Court calls attention to 
the fact that the Volstead Act was passed 
under the grant of power to enforce the 
first section of the Eighteenth Amend- 
ment to the constitution of the United 
States, which prohibits the manufacture, 
sale and transportation of intoxicating 
liquors for beverage purposes, “but does not 
indicate any purpose to confiscate liquors 
lawfully owned at the time the amendment 
should become effective and which the 
owner intended to use in a lawful manner.” 


The defendant contended that under Sec- 
tion 21 any room in which liquor was “kept” 
was a common nuisance. The Court held 
that the word “kept” in this section “‘in 
keeping with the words with which it is im- 
mediately associated plainly means, kept for 
sale or barter or other commercial purpose. 
Its inapplicability to this case is apparent. 
Noscitur a sociis.” 


The opinion lays stress on the fact that 
the room in the storage warehouse was un- 
der plaintiff's control as much so as if it 
was in his own home; and the Court calls 
attention to the fact that transportation of 










































388 CENTRAL LAW JOURNAL 





No.. 22 











intoxicating liquors, stored for private use, 
from one residence to another by the owner 
is not prohibited by the Act and, in fact, is 
actually permitted by the regulations of the 
Commission of Internal Revenue which au- 
thorizes the issuance of permits for the 
transportation of liquors from one perma- 
nent residence of an owner to another in 
case of his removal, although no such trans- 
fer is in terms provided for by the act. 


The Court suggests that the Regulations 
of the Commissioner of Internal Revenue 
be amended to include the case of liquor 
stored in warehouses and declares that 
“clearly there is administrative power under 
the Act to so regulate the transfer of such 
stored liquors from a warehouse to the 
dwelling of the owner as to prevent their 
being used to evade the prohibitions of the 
act or substantially to interfere with its ef- 
fective enforcement.” 


The effect of this decision seems to be 
this: First, that there is no prohibition in 
the Act against the storage of liquors for 
strictly private use where such liquors were 
lawfully acquired ; second, that such liquors 
may be transported not only from one resi- 
dence of the owner to another residence 
but from any place of storage to the resi- 
dence or dwelling place of the owner for 
private purposes ; Third, that as a corollary 
to these two propositions, such liquors can 
be lawfully transported from one place of 
storage to another as from club lockers to 
residence or from residence or warehouse 
to club lockers provided always the liquors 
so stored, or transported, have been law- 
fully acquired and are intended for the pri- 
vate use of the owner and his friends. 


The fear that this decision will make 
more difficult the enforcement of the Vol- 
stead Act is hardly justified, since, as the 
Court admits, the unexplained possession 
of intoxicating liquors by one not legally 
permitted to possess liquor under Section 
33 of the Acts still makes out a prima facie 
case for the government and throws the 
burden of proof upon the defendant in such 





cases to justify his possession. How this 
presumption may be rebutted and the bur- 
den of proof shifted again upon the state 
is indicated by the Court when it declares 
that “if that presumption should be rebut- 
ted by appropriate testimony (as it is in 
this case by admissions) that the liquor to 
which it is applied is not being kept for the 
purpose of sale, barter, exchange, furnish- 
ing or otherwise disposing of it in viola- 
tion of the provisions of the title, the im- 
plication is plain that the possession should 
be considered not unlawful, even though it 
be by a person ‘not legally permitted’—that 
is, by a person not holding a technical per- 
mit to possess it, such as is provided for 
in the act.” 








NOTES OF IMPORTANT DECISIONS. 


SUFFICIENCY OF PROOF OF THEFT 
TO RECOVER ON THEFT POLICY.—An in- 
teresting decision on what constitutes a prima 
facie case in actions to recover on theft policies 
is that of Miller v. New Amsterdam Casualty 
Co., 110 Atl. Rep. 810. 

In that case the facts showed that the theft 
policy sued upon covered a valuable necklace, 
owned by the plaintiff, which was kept in a 
bag back of a picture frame in his wife’s room. 
Two weeks before the disappearance of the 
necklace the plaintiff had employed a new 
maid servant who on the morning after the loss 
was discovered suddenly left her employment. 
The maid had access to the wife’s room and 
even entertained her “friends” in that room. 
A thorough search having been made of the 
premises without result, the plaintiff claimed 
the benefits under his theft policy on the the- 
ory that the necklace had been stolen. 

The defendant company demurred to the 
plaintiff’s evidence, contending that he had not 
met the burden resting on every plaintiff in a 
suit on a theft policy to prove the fact of the 
theft as a condition precedent to defendant’s 
liability under the policy. The Court of Ap- 
peals of New Jersey, in sustaining the trial 
court’s judgment in overruling the demurrer, 
said: 


“The situation produced by the evidence 
evinced by a process of elimination, in an at- 
mosphere permeated with criminal suspicion, 
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points inductively to one rational conclusion 
which the average mind draws intuitively by 
a process of reason akin to the inductive proc- 
esses of the logician, and not dissimilar to the 
intuitive methods of mental and moral philos- 
ophy, which processes are recognized in juris- 
prudence as a sufficient basis for judicial de- 
termination, the distinct inquiry being, as 
Prof. Greenleaf observes, not whether it is 
possible that such testimony may be false, ‘but 
whether there is sufficient probability of its 
truth.’ 1 Greenleaf 4. We think, therefore, 
the facts thus adduced upon the principles of 
evidence to which we have adverted present a 
basis from which a rational mind, in the light 
of everyday experience (the credibility of the 
witnesses being conceded), might legitimately 
and logically infer that the jewels had been 
removed from the plaintiff's possession by 
theft.” 


The question of circumstantial evidence and 
of remote inferences have always troubled the 
courts in determining whether such evidence 
was relevant at all or if relevant how far it 
should be corroborated to make out a prima 
facie case. There can be no doubt, that the 
rule supported by the great weight of author- 
ity requires the plaintiff suing on a theft pol- 
icy to prove the theft. How clearly must the 
theft be proven? Certainly not as it would 
have to be proven in a criminal case—beyond 
a reasonable doubt. On the other hand, can it 
be proved by mere remote inferences as the 
court holds in the principal case? Is the 
theft proven by the unexplained loss of the 
article? This, of course, could not be allowed 
as it is loss by theft that is insured against. 
But unexplained loss plus corroborating cir- 
cumstances raising a reasonable suspicion of 
theft is and ought to be sufficient to recover 
under a theft policy. A loss of a diamond 
necklace with proof of the fact that a window 
had been opened the night before or that 
strange footprints had been seen on newly- 
fallen snow under the window of the room 
where the necklace was kept or that a servant 
who had access to the room suddenly leaves 
without explanation after loss is discovered: 
these are corroborating circumstantial facts 
which raise what are known as presumptions 
of fact which have the effect of supplying suf- 
ficient proof to make out a prima facie case. 
Speaking of these presumptions of fact or so- 
called natural presumptions, Prof. Greenleaf in 
his work on Evidence (Vol. I, 44) has the fol- 
lowing to say: 


“They depend upon their own natural force 
and efficacy in generating belief or conviction 
in the mind, as derived from those connections 
which are shown by experience, irrespective of 
any legal relations. * * * These merely natural 
presumptions are derived wholly and directly 
from the circumstances of the particular case 












by means of the common experience of man- 
kind, without the aid or control of any rules 
of law whatever.” 





CARE REQUIRED OF TRUSTEES IN IN- 
VESTING TRUST FUNDS.—There are two 
rules for determining the liability of trustees 
for making unwise investments of trust funds. 
One is the Massachusetts rule which is based on 
the good faith of the trustee and seeks to put 
no other restriction on the character or form of 
the investment. Under this rule corporation 
stocks are held to be as safe for investment as 
government bonds. Harvard College v. Amory, 
9 Pick. 446; Dickinson’s Case, 152 Mass. 184, 
25 N. E. 99, 9 L. R. A. 279. The New York rule 
holds the trustee to a prudence greater than 
that used by men in handling their own funds 
and strictly forbids all investments of a specu- 
lative character or those subject to “sudden and 
uncertain changes in the market.’ Under this 
rule no “hazard” may be taken and it is gen- 
erally held the trustee is limited to public se- 
curities, bonds and mortgages. King v. Talbot, 
40 N. Y. 76. 


In a recent decision the Supreme Court of 
Michigan after reviewing both lines of authori- 
ties refuses to lay down any definite rule nor 
te say what kind of investments are inherently 
safe or unsafe, but prefers to leave that ques- 
tion open to be determined as of the time 
when the investment is made. In re Buhl’s 
Estate, 178 N. W. Rep. 651. In this case a 
trustee was held not chargeable with a loss 
resulting from the depreciation of the preferred 
stock of a private corporation (the Farrand Or- 
gan Company) which the trustee had purchased 
as an investment with trust funds. In reach- 
ing this conclusion the Court said: 


“A reasonable investment in dividend-paying 
stocks and interest-bearing bonds of a private 
business corporation may be permitted when 
the corporation has acquired, by reason of the 
amount of its property and the prudent man- 
agement of its affairs for a considerable period 
of time, such a reputation for permanence and 
stability as to command universal confidence, 
and so that careful and intelligent persons, 
familiar with such corporations and the man- 
ner in which their business should be con- 
ducted, commonly invest their own money in 
them as a permanent investment, and not for 
the primary purpose of securing a considerable 
income therefrom. A trustee has not unlimited 
authority to invest as an ordinarily prudent 
man would invest his own; he must take such 
risks only as an ordinarily prudent man would 
take who is a trustee of the money of others. 
In making such an investment, he always as- 
sumes the risk of a searching scrutiny in a 
court of equity as to the diligence employed and 
sound judgment exercised by him in the 
transaction. 


He must always bear in mind that 
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the primary object of the creation of the trust 
is not, ordinarily, accumulation, but the preser- 
vation and perpetuity of the fund until the time 
for its distribution arrives, and he must make 
no investment by which this object may be at 
all likely to be defeated.” 

In explaining its decision the Court made it 
clear that it did not wish to go as far as the 
Massachusetts rule nor impose the same severe 
restrictions as the New York rule. In announc- 
ing its own position the Court, after a review 
of the New York and Massachusetts cases, said: 

“A consideration of these decisions, and the 
reasoning of the judges on which they are 
based, leads us to hesitate about laying down 
any definite rule as to the class of securities in 
which trustees may legally invest. We are un- 
willing to say that such investments can only 
be made in government, state, or municipal 
bonds or loans on real estate mortgages, nor do 
we hold that an investment in these under all 
circumstances would relieve the trustee from 
liability in the event of loss. Neither do we say 
as a matter of law that investment in stocks 
and bonds of other corporations is always to be 
permitted. The variety of investments now 
open to the public, many of them seemingly 
permanent and safe, and in which so many 
careful and prudent men invest their own 
money, renders it unwise to attempt to define 
the securities in which such investments can be 
made.” 

The New York rule rests upon the case of 
King v. Talbot, supra, where it was held that 
investments in railroad or canal stocks was 
not to be permitted and would be at the peril 
of the trustee. The Massachusetts rule rests 
on the case of Harvard College v. Amory, 
supra, where the Court held that an investment 
in the stock of an insurance company was so 
far as the character of the investment was con- 
cerned as good as government bonds, which, 
by the way, at that time were not as good as 
Liberty Bonds are today. 

In the great mass of cases which seem to 
range themselves on one side or the other of 
these two lines of authorities, there is no case 
that holds that the trustee is an insurer, nor 
required to possess infallibility of judgment. In 
the absence of statute definitely defining the 
character of investment for trust funds the rule 
announced by the Michigan court appeals to 
us to be the soundest. All kinds of securities 
are subject to fluctuations. Sometimes gov- 
ernment bonds are good investments; at other 

times, as after a great war, they are liable to 
serious depression. Under such circumstances 
it might be the part of wisdom for the trustee 
to invest in some good preferred stock of a cor- 
poration which has acquired, as the Michigan 
Court says, “a reputation for permanence and 
stability.” On the other hand when public se- 
eurities are stable in price and bear a fair rate 


of interest and where deeds of trust on real es- 
tate of unquestioned title are at hand, such in- 
vestments should be preferred. The duty of 
the trustee is to so invest the funds of his 
estate as-to secure a good rate of interest con- 
sistent with the strongest possible security for 
the safety of the principal. 








“SUBJECT TO FORMAL CONTRACT.” 


In Van Laun y. Neilson Reid & Co.' 
Lord Kinnear said: “Now the general rule 
of law is beyond all question that when par- 
ties agree that their arrangements are to be 
embodied in a formal written contract to be 
executed, there is a locus poenitentiae until 
the execution of that written document is 
completed, and either party may resile until 
the written instrument is duly executed.” 
In his work on contracts Professor Gloag 
indicated that that statement of the law is 
too wide. His conclusion from the authori- 
ties is that where the acceptance meets the 
offer a binding contract results even though 
there is a stipulation that a formal contract 
is to be executed. His main authority for 
this seems to be Erskine v. Glendinning.’ 
There a written offer to take a lease was 
met by a general acceptance, also in writ- 
ing, with the words “subject to Lease drawn 
out in due form.” It was held that a bind- 
ing contract had been concluded, and that 
if parties would not concur in drawing out 
a lease, the Court would remit to a con- 
veyancer to draw one with the usual clauses. 


A recent writer in Law Times Journal® 
reviews the English cases on the same sub- 


that the cases which have decided that the 
words “subject to formal contract” are not 
a condition precedent to a complete contract 


(1) 1904, 6 F. 644. 
(2) 1871, 9 M. 656. 





(3) Volume 150, p. 3. 











ject and remarks: “It is satisfactory to find | 
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by letters have not been viewed with favor 
by the courts, and are not likely to be fol- 
lowed, 


The leading English case appears to be 
\Vinn vy. Bull.t The defendant agreed with 
the plaintiff to take a lease of a house for 
the term of seven years, at a rent “‘sub- 
ject to the preparation and approval of a 
formal contract,” and it was held that there 
was no final agreement of which specific 
performance could be enforced. Sir George 
Jessel said: “I take it the principle is 
If in a case of a proposed sale or 
lease of an estate two persons agreed to 
all the terms and say, ‘We will have the 
terms put into form’ then all the terms be- 
ing put into writing and agreed to, there is 
a contract. If two persons agree in writing 
that up to a certain point the terms shall 
be the terms of the contract, but that the 
minor terms shall be submitted to a so- 
licitor, and shall be such as are approved 
by him, then there is no contract, because 
all the terms have not been settled. 


clear. 


It comes, therefore, to this that where you 
have a proposal or agreement made in 
writing expressed to be subject to a formal 
contract being prepared, it means what it 
says; it is subject to and is dependent upon 
a formal contract being prepared. When it 
is not expressly stated to be subject to a 
formal contract it becomes a question of 
construction, whether the parties intended 
that the terms agreed upon should merely 
be put into form, or whether they should 
be subject to a new agreement the terms 
of which are not expressed in detail.” 


Again in Page vy. Norfolk® the facts were 
shortly as follows: By a letter dated the 
April 17%, 1893, the plaintiffs offered the 
defendants £145,000 for their business, in- 
cluding certain freehold and leasehold prop- 
erty and personal estate. The letter con- 


(4) 7 Ch. Div. 29. 
(5) 70 L. T. Rep. 781. 





tained the following condition: “This offer 
is made subject to our approving a detailed 
contract to be entered into.” The letter 
also mentioned the date for completion, and 
referred to the payment of the purchase 
money in cash, and preference and deben- ’ 
ture steck of a brewery company, to be 
formed. The defendants accepted the 
terms contained in the letter by signing it. 
They also had the letter stamped as an 
agreement. Subsequently they refused to 
complete. No company was ever formed. 
An action was brought by the plaintiffs for 
specific performance. It was held by the 
Court of Appeal (affirming the judgment 
of Mr. Justice Romer, as he then was) that 
there was no binding contract between the 
parties, because not only was it expressed 
on the face of the letter to be made subject 
to the parties “approving a detailed contract 
to be entered into,” but also because it was 
evident that various important details were 
left to be discussed, and agreed on, matters 
that could not be settled without a further 
document. 


In Von Hatzfelt-Wildenburg v. Alex- 
ander® an alleged contract for the sale of a 
leasehold house, contained in letters wherein 
it was stipulated by the purchaser that her 
acceptance was subject to, amongst others, 
a condition that her solicitors should “ap- 
prove the title to, and covenants contained 
in, the lease the title from the freeholder, 
and the form of contract,” it was held by 
Mr. Justice Parker (as he then was) that 
there was no complete contract, susceptible 
of being enforced by way of specific per- 
formance. His Lordship summarized the 
position as follows: “It appears to be well 
settled by the authorities that if the docu- 
ments or letters relied on as constituting 
a contract contemplates the execution of a 
further contract between the parties, it is 
a question of construction whether the exe- 


(6) 1912, 1 Ch, 284. 





392 


No. 22 





CENTRAL LAW JOURNAL 





cution of the further contract is a condition 
or term of the bargain, or whether it is a 
mere expression of the desire of the parties 
as to the manner in which the transaction 
already agreed to will in fact go through. 
In the former case there is no enforceable 
contract, either because the condition is un- 
fulfilled, or because the law does not recog- 
nize a contract to enter into a contract. In 
the latter case there is a binding contract, 
and the reference to the more formal docu- 
ment may be ignored. ‘The fact that the 
reference to the more formal document is 
in words, which according to their natural 
construction, import a condition, is gener- 
ally, if not invariably, conclusive against 
the reference being treated as the expres- 
sion of a mere desire. 


The latest decision on the point is that 
of Mr. Justice Russell in Rossdale v. 
Denny’ where the intending purchaser’s let- 
ter offering £75,000 for certain household 
property, contained the following clause: 
“IT am prepared to pay £75,000 deposit on 
signing the formal contract, completion to 
take place fourteen days after you are in a 
position to give vacant possession. This 
offer is subject to formal contract, to em- 
body such reasonable provisions as my so- 
licitors may approve, and the lease contain- 
ing no unusual provisions or covenants.” 
The vendor’s agent replied on the same 
*date: “In reply to your letter of even date, 
I am instructed to accept, on behalf of my 
client D., the offer therein contained, and 
I will communicate with D. direct so that 
he can instruct his solicitors to prepare 
formal contract.” It was held that the offer 
in the intending purchaser’s letter was con- 
ditional on the signing of a formal contract. 
The result of these English decisions is, 
thus, clearly the same as that stated by 
Lord Kinnear. 

DoNnaALp MACKAY. 

Glasgow, Scotland. 


(7) 1920, 149 L. T. J. 528. 





CONTROL OF COAL MINES BY 
THE STATE—IS IT THE OPEN- 
ING WEDGE OF STATE SOCIAL, 
ISM? 


The sure but steady growth of soci- 
alistic theories and propaganda in my 
own state of Alabama is very clearly 
shown by the indifference with which the 
public has received the legislation pro- 
posed by the coal commission appointed 
by Governor Kilby. Yet the proposed 
legislation, if enacted, would vitally and 
permanently affect the destiny of this dis- 
trict, working a revolution in an industry 
which is the very foundation of our indus- 
trial wealth and progress. 


The proposed legislation marks the first 
effort made in Alabama to embark our 
commonweaith upon a policy of state so- 
cialism. It proposes for the state to take 
over all the coal mines in Alabama, and 
to operate and control them by a state 
commission—a commission that will exer- 
cise powers as plenary as the state would 
exercise if it had legally acquired owner- 
ship of these properties. The commission 
can fix the wages of labor, the prices of 
coal, control its distribution and make 
rules and regulations as summary and 
binding as could be made by the most 
autocratic power. 


The proposed legislation brings us face 
to face with a new and startling theory 
of government—a conception of its func- 
tions and powers subversive of our con- 
stitutional standards and ideals. This 
new theory of state socialism is that the 
will of the people is absolute and unlim- 
ited, and that the individual citizen pos- 
sesses no inherent or inalienable rights of 
person or property which a government 
should protect or respect. If it is property 
which in the judgment of the legislature is 
affected with a public interest, then the 
state can without restraint dispossess those 
who by management, initiative, industry 
and sacrifice have acquired its owner- 





VoL. Yi 


_CENTRAL LAW JOURNAL 


393 








ship and control. The theory on which 
type of legislation is based is 
the central dogma of all those socialistic 
or communistic governments which make 
their appeal not to the well established 
principles of constitutional democratic 
government and the inviolable sacred- 
ness of individual and property rights, but 
on the false assumption that the state is 
supreme, and that there is no form of 
power which it may not acquire and exer- 
cise. Such a theory regards all constitu- 
tional guarantees of individual and prop- 
erty rights as an obstacle to its designs 
and believes that there is no private right 
which may not be abolished, and no pri- 
vate property which may not be confis- 
cated. Such a theory is not progressive, 


this 


but reactionary, for the warning lessons 
of all history teach us that the forces 
which produce national prosperity and 
security cease to operate when incentive 
to enterprise, thrift and industry are 
withdrawn by public action. Certainly 
all state socialism is utterly antagonistic 
to the theory of government declared by 
the framers of the Alabama constitution. 
Section 35 of that instrument declares 
“that the sole object and only legitimate 
end of government is to protect the citiz- 
ens in the enjoyment of life, liberty and 
property and when the government as- 
sumes other functions, it is usurpation 
and oppression.” 


The constitutionality of the proposed 
legislation is sought to be sustained on 
the claim that it is a proper exercise of 
the police power of the state. But as de- 
clared by Black in his monumental wok 
on constitutional law, “the police power 
of a state to regulate business does not 
include the power to engage in carrying 
on that business.” Stripped then of all 
subterfuge, the commission’s bill means 
that the state in effect will engage in car- 
rying on the business of mining and sell- 
ing coal, by autocratically taking over the 
complete control and management of all 
privately owned coal mines in Alabama. 





‘The commission that it creates, fixes the 
wages of all labor engaged in the busi- 
ness, but any laborer that induces another 
to quit his employment can be punished 
by fine not exceeding $1,000 and by hard 
labor for the county not exceeding one 
year. The commission has plenary power 
to determine the price for which the mine 
product may be sold and to 
whom and where it can be sold. All the 
rules and regulations it adopts have the 
force and authority of law. Over the 
heads of both employer and employe is 
constantly suspended the sword of pun- 
ishment. Under this law the employe, if 
dissatisfied, can quit, but he dare not per- 
suade any other employe to quit without 
becoming a criminal. The owner of the 
coal mine, acquired by his foresight, in- 
dustry and sacrifice, becomes a mere ten- 
ant of the state, but without the power of 
authority which the ordinary tenant 
possesses. The employe is converted in- 
to a hireling who must accept such wage 
as is offered, or seek other fields of em- 
ployment. If this socialistic remedy for 
our industrial ills is to be adopted as ‘to 
coal on the specious pretext that it is 
private property affected by a public use, 
then it cannot be denied that street rail- 
telegraphs, telephones, ice fac- 
tories, water companies, cotton mills, 
corn and flour mills, cotton gins, lumber 
mills and innumerable other industries 
are all affected with a public use. Why 
then, it may be asked, should not the 
state appoint a commissioner to take over 
and operate all these other industries as 
has been done in soviet Russia? 


owners’ 


roads, 


The proposed legislation is practically 
an adoption of an act creating a court of 
industrial relations, chapter 29, laws of 
Kansas, 1920. Under that act, all the em- 
ployments in Kansas, held to be affected 
with the public use, are thereby subjected 
to state supervision and are specified as 
follows: 


1. The manufacture and preparation 


' of food products, whereby substances are 
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being converted into a condition to be 
used as food. 

2. The manufacture of clothing and 
the matter of wearing apparel. 

3. The mining or production of any 
substance or material in common use as 
fuel. 

4. The jurisdiction of all food prod- 
ucts, articles entering into wearing ap- 
parel or fuel, from the place where it is 
produced to the place of manufacture or 
consumption. 


5. And all public utilities, and any 
firm, person or corporation within the 
capacity of owner, officer or worker, is 
subject to the provision of the act. 


Why, then, did our coal commission, 
limit its legislation to coal? 
Why did they not extend it, so as to em- 
brace all the subjects specified in the 
Kansas law? Why did they not at once, 
as Kansas, adopt state socialism as the 
established policy of this state. It must 
be remembered that over a quarter of a 
century ago, populism found in Kansas 
a congenial home and it has always been 
the breeding place of visionary theories, 
quack remedies and experiments for ev- 
ery governmental and industrial ill. 


proposed 


As shown by the report of the commis- 
sion the real basis for the proposed legis- 
lation is profiteering, “the wide stretch 
between the mouth of the mine and the 
cellar of the consumer,” but the com- 
mission certainly cannot claim that 
profiteering is confined to coal alone. 
There is profiteering in food, in clothing, 
in gas and electricity, in water and in ice, 
in lumber and wood and in all other in- 
dustries affected with a public use. If 
state control solves the problem of 
profiteering in coal, it should solve it as 
to all other articles which swell the high 
cost of living. 


In Germany where state socialism is an 
established policy, they have never un- 
dertaken to take over and operate coal 


mines. As the Saturday Evening Post 





the 
control of 


early in 1919 

under the 
democrats appointed a 
socialization with special reference to 
railways and coal mines. As a result of 
an exhaustive investigation, says the 
Post, the committee reported adversely to 


states, German gov- 


ernment social 


committee on 


‘socialization of the mines on the ground 


that a maximum output of coal was a 
prime consideration, for the country, and 
for this private operation gave the best 
guarantee. Yet while the socialists in 
Germany are opposing state control of 
the coal industry, we in Alabama are se- 
riously considering embarking the state 
upon an experiment which has been dis- 
carded by gofernments where socialism 
is the prevailing policy. 


The coal commission admits that the 
real basis for the Alabama strike, the tur- 
moil and bloodshed in this district was 
the refusal of the coal operators to rec- 
ognize the labor unions. That is unques- 
tionably true, but to end a temporary 
strike are we justified in adopting the 
doubtful and dangerous experiment of 
state socialism? With the enforcement 
of law and order by the supreme power 
of the state now prevailing, industrial 
peace will come. It may not come over 
night, but it will come when all the nat- 
ural forces of the law of supply and de- 
mand and a just public opinion can be- 
come operative. It will come “in the 
growing light of higher ideals and better 
understood principles.” The healing of 
our industrial conflicts will not be found 
in either socialism or autocracy, but 
rather in that still small voice that speaks 
to our consciences and our hearts, 
prompting us to a wider and wiser hu- 
manity. Present conditions may be bad, 
but they would be infinitely worse, if as 
now proposed, we make a bonfire of our 
civilization and undertake that socializa- 
tion of our industries, that confiscation - 
of private property, that overthrow of 
constitutional democracy and that estab- 
lishment of class legislation which has al- 
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ready brought ruin, suffering and polit- 


ical and economic chaos to the once 
mighty Russian empire. 
Emmet O'NEAL. 
Birmingham, Ala. 








MALPRACTICE.* 


It is not my intent to discuss extensively 
this subject but rather to call attention to 
some of the more interesting and important 
points in connection therewith. 

Just what constitutes malpractice is diffi- 
cult to include in a definition, as the duties 
of the physician to the community in which 
he lives differ according to the character of 
the community, also as to his own preten-+ 
sions and abilities, as it goes without saying 
that the community of a larger city, where 
wealth is plentiful is more attractive to 
physicians of extra ability than the back- 
woods where poverty is ever present. The 
coramunity of wealth expects and demands 
that its medical and surgical force shall be 
o! the best that money can buy, while the 
sparsely settled communities are satisfied 
with what they can get. Then, too, the 
large communities afford advantages of ob- 
servation and experience whereby the phy- 
sicians of such communities are constantly 
and continuously improving both in knowl- 
edge and technic. 


It generally follows, then, that those en- 
gaged in the practice of medicine or sur- 
gery in cities are as a rule better qualified 
to practice, hence they are in duty bound 
to use a higher degree of knowledge than 
their country brethren. Thus in the na- 
ture of things the obligation of the physician 
to his patient is not the same for all phy- 
sicians nor to all patients. 


The physician or surgeon must possess 
that reasonable degree of learning, skill and 


*This is a revision of a paper read before the 
28th Annual-Session of the Arizona State Med- 
ical Association, June 2, 1919, by Win Wylie, 
M.D., LL.B., F. A. C. S., Phoenix, Ariz. 





experience which ordinarily is possessed by 
others of his profession, and he must ex- 
ercise reasonable and ordinary care and 
diligence in the exertion of his skill and the 
application of his knowledge, and exert or- 
dinary judgment as to the treatment of the 
case intrusted to him. In short, a physician 
or surgeon is bound to bestow such reason- 
able and ordinary care, skill and diligence 
as physicians and surgeons in the same 
neighborhood, in the same general line of 
practice, ordinarily have and exercise in 
like cases. It is not necessary that he use 
the utmost degree of care and skill.2 The 
Supreme Court of Iowa has held that an 
instruction to the jury which holds a phy- 
sician up to the standard of a thoroughly 
educated or well educated physician is er- 
roneous.* And the Kentucky Supreme 
Court holds that a physician need not ‘use 
his best skill and ability, for no one can 
be at his best, and his conduct should be 
subjected to a test by a reasonable external 
standard.* That is, he must have and use 
as much education as the average physician 
and surgeon, of similar locations and he 
must exercise that degree of diligence that 
is ordinarily used by such physicians. 


But a physician and surgeon may, by his 
own act, increase the degree of skill which 
the patient may demand and the law hold 
him bound to possess and use. Thus a 
physician or surgeon who holds himself be- 
fore the public as a specialist in some one 
or more branches of medicine or surgery, 
must bring to the discharge of his duty, not 
the knowledge and care ordinarily used by 
the ordinary physician, but that knowledge 
and skill which is ordinarily used by spe- 
cialists. 


“Being employed because of his peculiar 
learning and skill in the specialty prac- 
ticed by him, it follows that his duty to 
patients cannot be measured by the aver- 


(1) 
(2) 
(3) 
(4) 


Conn. 23, Am. Dec. 
155 N. Y. 201, 63 A. S. R. 655. 
34 Iowa 286, 11 Am. Rep. 141. 
124 Ky. 768, 9 L. R. A. (N. S.) 1090. 


333. 
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age skill of general practitioners.” It is 
immaterial whether, in fact, he is a spe- 
cialist in his line or not, if he holds him- 
self out as such, he must bring to his pa- 
tients that degree of skill which a specialist 
assumes to possess. One who does not 
pretend to be a physician, yet treats the 
sick merely as an act of kindness and with- 
out expectation of reward incurs no liability, 
although his treatment of the case is im- 
proper.’ 

When a physician or surgeon is being 
tried on a complaint of malpractice, he has 
a right to have his diagnosis and treatment 
tested by the rules and usages of the school 
to which he belongs. That is, a physician 
claiming to practice regular medicine could 
not have his treatment judged upon evi- 
dence given by a physician practicing homeo- 
pathy, or any other pathy or science. Nor 
could the treatment of a Christian Science 
practitioner be judged by evidence of prop- 
er treatment as recognized by regular medi- 
cine or any other school of medicine. A 
Christian Scientist in practicing the art of 
healing should exercise only that degree of 
care and skill possessed and exercised by 
the ordinary Christian Scientist in practic- 
ing the art of healing. In the case of 
Spead v. Tomlinson? it appeared that the de- 
fendant treated the plaintiff according to 
Christian Science methods for the disease 
of appendicitis. The treatment did not ben- 
The plaintiff then called 
in a surgeon and was operated on, but the 


efit the disease. 


delay had caused damage for which this 


action was brought. The Court said: 


“Tt has long been recognized as the law 
of this state that ‘a person who offers his 
services to the community generally, or to 
any individual, for employment in any pro- 
fessional capacity as a person of skill, con- 
tracts with his employer that he possesses 
that reasonable degree of learning, skill and 
experience which is ordinarily possessed by 
the professors of the same art or science, 


(6) 82 Vt. 79, 20 L. R. A. (N. S.) 1030. 

(6) 85 N. J. L. 203, Am. Cases 1915D, 1122. 
(7) 126 Mass. 13, 30 Am. Rep. 642. 

(8) 73 N. H. 46. 

(9) 73 N. H. 46. 





and which is ordinarily regarded by the 
community, and by those conversant with 
that employment, as necessary and sufficient 
to qualify him to engage in such business.’ 
* * * The plaintiff knew that she was not 
to be treated according to the methods of 
the regular school. Had she been an in- 
fant, non compos, or had never assented to 
Christian Science treatment, then the ques- 
tion whether the practice of Christian Sci- 
ence, as applied to the treatment for appen- 
dicitis, is so contrary to common sense and 
reason that it would be negligent for such 
a practitioner to undertake to treat the dis- 
ease, might be open to consideration by a 
jury. But being a person of mature years, 
and having sought such treatment, she can- 
not now complain that the method itself 
was improper. What the parties mutually 
expected was that the defendant would 
treat the plaintiff according to Christian 
Science methods, and it necessarily follows 
that the defendant in the treatment of the 
plaintiff, is to be judged by the standard 
of care, skill and knowledge of the ordi- 
nary Christian Scientist, in so far as he 
confined himself to those methods.” 


The foregoing discloses that the Chris- 
tian Scientist is in a class by himself. 
All other schools of medicine, surgery or 
osteopathy have some things in common, 
as for instance the anatomy and physiol- 
ogy of the human body. It would seem 
that the Christian Scientist would be in 
the same class as the clairvoyant, mag- 
netic healer, mental scientist, etc., but 
such is not the case, for in the case of 
all of these different practitioner’s errors 
resulting in injury, the practitioner is 
held for the damage suffered, the courts 
holding that it is against public policy to 
do otherwise.”° 

It is not enough that the medical man 
shall be a graduate of a regular and rec- 
ognized medical school in good standing, 
nor that in practice he use those methods 
which were taught in that school, for the 
treatment is measured with the knowl- 
edge and treatment of the present day 
and not that which may have existed in 
the past."7 On the other hand, the phy- 


(10) 180 Mo. 322. 
(11) 63 Conn. 167. 
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sician or surgeon must not get ahead of 
the profession; he must conform to the 
mode of treatment established by his 
school of medicine and if he does other- 
wise, he will be held for whatever dam- 
age results.’*> New methods may be used 
if they are approved,’* but experiments 
must not be tried on patients and if they 
are the financial risk is assumed by the 
physician and not by the patient." 


A surgeon may be responsible even 
where he has exercised every care and 
the greatest of skill; for instance, where 
he assumes the responsibility of remov- 
ing organs or parts of the body of his 
patient without the consent of the pa- 
tient or someone authorized to give such 
consent; such act is a technical battery.’® 
There are numerous cases of this kind. 
For instance, the case of Mohr v. Wil- 
liams,** where a patient consented to an 
operation on her right ear, but during the 
operation and while the patient was 
anaesthetized, it was found that she had 
still worse trouble with her left ear, which 
was then operated. It was held that a 
trespass had been committed and the 
patient was entitled to remuneration for 
whatever damage she suffered.*7 And in 
an Oklahoma case the surgeon operated 
upon a foot, promising not to remove any 
bone, but found the bone so diseased that 
it required .removal. He removed a por- 
This was a trespass for which the 
surgeon was liable.’® 


tion. 


There is an exceedingly interesting and 
important question as to how far the phy- 
sician and surgeon is responsible for the 
negligence of the nurse. It can be stated 
in a very few words. Where the act done 
or left undone is one which the surgeon 
should have done himself or made sure it 


(12) 
(13) 
(14) 


380 Wash. 349. 
183 Mich. 252. 
37 L. R. A. Note 836. 
(15) 39 Okla. 


572. 
(16) 95 Minn. 261. 
9 


(17) 95 Minn. 261. 
(18) 39 Okla. 572. 





was done by another, he is financially re- 
sponsible. On the other hand, if the act 
performed or left unperformed was some- 
thing which it was the duty of the nurse 
to do, or was the duty of the hospital 
or other institution to see that it was 
done, the physician would not be liable. 
Perhaps the most frequent negligence 
wherein the surgeon is liable for the act 
of the nurse is the leaving of a sponge 
or instrument in the abdomen, and it is 
immaterial whether the nurse is his em- 
ploye or not. It is immaterial whether it 
be the result of failure to count correctly 
or jumping at the conclusion that all are 
removed without counting. The duty to 
remove instruments and sponges from 
the wound of an operated patient is pe- 
culiarly a duty which the surgeon owes 
to his patient, and he is legally held 
where he delegates this duty to another 
and it is not properly performed.’® It is 
immaterial that other surgeons testify 
that it is a common accident.” 
WIn WYLIE. 
Phoenix, Ariz. 


(19) 177 Fed. 79. 
(20) 133 Ky. 459. 








ATTORNEY AND CLIENT—EXACTING PAY: 
MENT BEFORE DUE. 


CRAIG v. FRAUENTHAL et al. 


Supreme Court of Arkansas. Sept. 27, 1920. 


224 S. W. 434. 


Where the treasurer of a county gave attor- 
neys a duebill for $250 for their fee in fore- 
closure proceedings under a mortgage given by 
bank officers to secure the indebtedness due 
by the bank to the county, the treasurer was 
liable thereon, though the attorneys had agreed 
to act in the foreclosure proceedings free of 
cost to him, and though they had threatened 
to block the settlement unless the duebill was 
given, which was not “duress.” 


Appellees sued appellant upon a /|duebill, 
which reads as follows: 
“De Valls Bluff, Ark., Nov. 27, 1918. 


“Due Samuel Frauenthal and J. G. Thweatt 
$250 for legal services rendered in the fore- 
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closure suit of myself as treasurer of Prairie 
County v. Joe Skarda et al. 
“(Signed) 
Appellant defends on the ground of a want 
of consideration, and that the duebill was 
procured by duress. The facts are as follows: 
The appellant, Geo. Craig, was the treasurer 
of Prairie County, Ark., and had on deposit 
the sum of $12,256.99, belonging to the county. 
in the Bluff City Bank at De Valls Bluff, Ark., 
at the time said bank failed in March, 1913, 
and was placed in the hands of a receiver. 
J. G. Thweatt was attorney for the receiver 
and also for some of the officers of the bank. 
The president, the cashier, and one of the 
directors executed a mortgage on their indi- 
vidual property to secure the indebtedness 
due by the bank to the county. The mortgage 
was drawn up by J. G. Thweatt, and Craig 
was informed of its execution, and that it had 
been duly filed for record. 


Geo. Craig.” 


According to the testimony of Craig, when 
the mortgage became due he asked that it be 
foreclosed on the power of sale contained in 
the mortgage. Mr. Thweatt advised that there 
should be a foreclosure in the chancery court. 
Craig objected on the ground that it would 
cost him something. Thweatt told him that 
it would not cost him anything, and Craig then 
directed Thweatt to go ahead and institute 
the foreclosure proceedings. In the latter part 
of November, 1916, after the mortgage had 
been foreclosed and the court was about to 
wind the matter up, Thweatt asked Craig to 
pay him $250 as an attorney’s fee in the fore- 
closure proceedings. Craig objected, Thweatt 
then told Craig that the bank could not pay 
his fee, and that he expected Craig to pay it. 
Craig told Thweatt that this was not according 
to their agreement, and that he did not think 
that Thweatt was treating him fair. ’ Thweatt 
told him that he could block the settlement 
and that he would do so if his fee was not 
paid. Thweatt told Craig that if he would 
give him a duebill he would go ahead with the 
settlement. Under these circumstances Craig 
executed the duebill sued on, because he knew 
that Thweatt might block the settlement. At 
the conclusion of the testimony the court di- 
rected a verdict in favor of the appellees, and 
the case is here on appeal. 


HART, J. (after stating the facts as above). 
The court was right in directing a verdict in 
favor of appellees. Appellant gave the due- 
bill to appellees in compromise of.a claim as- 
serted against him. His act in executing the 
due-bill may have been ill-advised, but it was 
not duress. It is true that duress is a species 





ot fraud; but the mere fact that Thweatt threat- 
ened to break up the settlement unless Craig 
paid him his attorney’s fee, which he was 
claiming in the foreclosure proceedings, or 
signed a duebill therefor, will not avoid liabil- 
ity on the duebill which was executed as a 
compromise agreement. The payment was not 
compulsory. The parties were on equal 
terms. Craig had his choice. He could 
either sign the duebill for the attorney’s fee 
claimed by Thweatt, or he could have carried 
the matter before the chancery court in the 
foreclosure proceedings and have settled the 
matter then. Vick v. Shinn, 49 Ark. 70, 4 S. W. 
60, 4 Am. St. Rep. 26, and Odell & Kleiner v. 
Heinrich, 221 S. W. 865, and cases cited. 

The principles of law governing cases of 
this character were well stated by Chief Jus- 
tice Cockrill in Vick v. Shinn, supra, as fol- 
lows: 


“If there is in fact a cause of action when 
the threat is made, the plaintiff, by bringing 
suit, would only enforce a legal right, if there 
was no cause of action or a demand for more 
than is due, the party threatened should exer- 
cise the ordinary degree of firmness which the 
law presumes every man to possess, and meet 
the issue of the unjust suit. One cannot be 
heard to say that he had the law with him, but 
feared to meet. his adversary in court. It is 
only when he has no chance to be heard that 
he can pay under protest and afterwards re- 
cover.” 


It follows that the judgment will be af- 
firmed. 


Note—Coercion Invalidating Contractual Con- 
sent.—The instant case seems to me to proceed 
wholly on a wrong theory, that is to say, it as- 
sumes there can be no duress except it be that 
immediately resulting in an unawful exaction, as 
say duress of goods, or by threat to this effect, or 
duress under color of office. But there may be 
influence which imposes itself upon the will so 
as to impair the free right of contract. This may 
more properly be called coercion. This is restraint 
of the mind having effect upon the will. 

Thus it has been ruled that a general scheme 
on the part of members of a labor union to 
compel members of another union to desert it, 


' by making them believe they would have trouble 


is an unlawful scheme that may be enjoined. 
Plant vy. Woods, 176 Mass. 492, 57 N. E. 1011, 51 
L. R. A. 339, 79 Am. St. Rep. 330. 


And it has been said that: “Coercion is either 
physical force, used to compel a person to act 
against his will, or implied legal force, where 
one is so under subjection of another that he is 
constrained to do what his free will would re- 
fuse.” State ex rel v. Daniels, 118 Minn. 155, 
136 N. W. 584. Arguendo the court says: “The- 
oretically, the employer and employe are on equal- 
ity, so that one is free to employ, the other to 
accept the employment, as he sees fit; but in prac- 
tice it is to the employe very often a matter of 
compulsion, and not of free choice.” 
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“Where one person can dictate, and the other 
has no alternative but to submit, it is coercion.” 
Atkinson v. Denby, 7 H. & N. 934. 

But coercion to affect the exercise of an 
absolute right, that is to say, to restrain the exer- 
cise thereof, must not be merely incidental—it 
must have a direct purpose to an end. Booth 
v. Burgess, 72 N. J. Eq. 181, 65 Atl. 226. 

“Putting one in actual fear of loss of his prop- 
erty or injury to his business, unless he submits 
to demands made upon him, is often no less po- 
tent in coercing him than fear of violence to his 
person. Purvis v. Local No. 500, etc., 214 Pa. 
348, 63 Atl. 585, 12 L. R. A. (N. S.) 642, 112 Am. 
St. Rep. 757. 

And it is recognized that special situations carry 
presumptions of illegality when action is taken 
by those who occupy positions of trust and confi- 
dence and where the dependent or beneficiary 
is not held to deal at arm’s length with another 
party. This is exemplified in the relation of 
guardian and ward, administrator and heir, hus- 
band and wife, attorney and client, etc. And 
after all it is a question of fact, if not of law, 
whether in any relation there has been any con- 
straint by one party to a contract, whereby free- 
dom of contract is seriously impaired. In the 
instant case there appeared one of the relations 
above spoken of—attorney and client. And I 
greatly doubt whether the attorney had the legal, 
and I know he did not have the ethical, right, to 
exact what he did exact from his client. C. 








ITEMS OF PROFESSIONAL 
INTEREST. 


RECENT DECISIONS BY THE NEW YORK 
COUNTY LAWYERS ASSOCIATION 
COMMITTEE ON PROFESSIONAL 
ETHICS. 


QUESTION No. 189. 

Partnership; Relation to Other Lawyers— 
Rate cutting in competition with former part- 
ner as an inducement to the securing of em- 
ployment from former client of firm; Disap- 
proved.—A and B, lawyers, were co-partners. 
The partnership was dissolved by consent. 

(a) Is it ethical, or consistent with pro- 
fessional dignity, for A to attempt to secure 
professional employment from a former client 
of the co-partnership who had been originally 
introduced to the co-partnership by B, and 
whose affairs had always been in the personal 
charge of B while the partnership continued— 
by offering to serve for fees much smaller than 
the reasonable and substantially uniform fees 
that had been charged to that client by the co- 
partnership for the same kind of services? 

(b) Would it make any difference if the 
instance cited were but one of a number, thus 
indicating a general policy on A’s part to se 





cure, by means of “rate-cutting,’ employment 
by those clients of the former firm who, but 
for such “rate-cutting,’ would probably prefer 
to employ B? 

ANSWER No. 189. 

Canon 7 of the Canons of Ethics of the Amer- 
ican Bar Association provides, among other 
things, as follows: 

“Efforts, direct or indirect, in any way to 
encroach upon the business of another lawyer, 
are unworthy of those who should be brethren 
at the Bar’ * * *, In the opinion of the Com- 
mittee the principle stated is a correct -one, 
and the circumstances suggested in the ques- 
tion make it applicable; and, consequently, 
make the practice reprehensible. 


QUESTION No. 190. 

Husband and Wife; Confidential Communi- 
cations; Relation to Client—Disclosure by law- 
yer to husband of testamentary intentions of 
his wife respecting property standing in her 
name derived from the joint labors of the 
spouses, both of them being his clients, and he 
having been consulted professionally by the 
wife respecting her will; Course, indicated.— 
Can a lawyer, who has been counsel for both 
husband and wife, with professional propriety 
warn the husband that the wife has requested 
him to draw her will so as to dispose of prop- 
erty in her name, but consisting of the fruits 
of the joint labors of husband and wife, in 
such manner that the husband shall have only 
a life estate after her death, with remainder 
to her descendants by a former marriage, with 
the deliberate design to prevent any part of 
it from inuring after his death to the benefit 
of the husband’s relatives? 

Or, can the lawyer, with knowledge so ob- 
tained of the wife’s purpose, with professional 
propriety make a suggestion to the husband of 
the possibility of such a course, though not 
disclosing the fact that he has been consulted 
by the wife to that end? 

The lawyer with knowledge of the circum- 
stances having remonstrated with the wife, is 
unable to dissuade her from her purpose. 

ANSWER No. 190. 

There are few exceptions to the rule that 
a lawyer must keep secret confidential com- 
munications from a client. In the opinion of 
the Committee, the facts set forth in the ques- 
tion do not come within any of the recognized 
exceptions, and, therefore, the lawyer cannot 
properly inform the husband of the fact; nor 
should he voluntarily make a suggestion to the 
husband of,a possibility based upon his knowl- 
edge of a fact so obtained, but the lawyer, with 
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respect to the husband’s future conduct, is not 
precluded, if consulted by the husband, from 
advising him of the legal incidents of the trans- 
fer to his wife of the fruits of his labor. 


QUESTION No. 191. 

Relation to Court—Agreement after verdict, 
and after denial by Court of motion to set it 
aside, to compromise action for amount equal 
to verdict but on condition that it be set aside 
—Not improper—An action for damages re- 
sulted in a verdict for the plaintiff; thereupon 
a motion was made to set aside the verdict, 
which was denied by the Court with an opin- 
ion. No judgment has been entered, and no 
order denying the motion. Plaintiff and de- 
fendant and their respective attorneys have 
agreed that the defendant pay to the plaintiff 
the amount of the verdict upon condition, 
however, exacted by the defendant, that the 
plaintiff consent to the setting aside of the 
verdict. 

In the opinion of the Committee, is there any 
professional impropriety in a stipulation to 
that effect, or in securing an order in accord- 
ance with the stipulation? 


ANSWER No. 191. 

In the opinion of the Committee, there is no 
professional impropriety in the stipulation, nor 
in securing an order in accordance therewith; 
but the Committee expresses no opinion upon 
the legal right of the parties to secure such 
an order, or the duty of the Court to grant it. 





PROGRAM OF THE MEETING OF THE 
MISSOURI BAR ASSOCIATION. 


The annual meeting of the Missouri Bar As- 
sociation for 1920 will be held at the Statler 
Hotel, in St. Louis, Friday and Saturday, De- 
cember 3 and 4. 

The address of welcome will be delivered by 
Hon. F. W. Lehmann, President of the St. 
Louis Bar Association. The president’s ad- 
dress will be given by Hon. Robert Lamar 
of Houston. 

In addition to the reports of the various 
committees there will be an address on “The 
Constitution and the Courts,” by Hon. John 
Turner White, Commissioner of the Supreme 
Court of Missouri. Others who will deliver 
addresses are as follows: Hon. W. D. Green of 
West Plains; Hon. A. T. Dumm of Jefferson 
City, and Hon. Harry Olson, Chief Justice of 
the Municipal Court of Chicago. 

The annual banquet will be given on Sat- 
urday evening, at the Statler Hotel, and the 





principal speaker will be Hon. F. Dumont 
Smith of Hutchinson, Kan. 


In connection with the meeting of the Asso- 
ciation there will be a meeting of the Mis- 
souri Conference of Judges, composed of all 
the appellate and circuit judges in the state. 
Over this conference Hon. David Harris of Ful- 
ton will preside. This conference will meet 
December 2, immediately preceding the meet- 
ing of the Association. 








HUMOR OF THE LAW. 


“Hear about Bill Bottlenose? He’s got a 
case of lumbago at his house.” “I guess I'd 
better run over and help him drink it up.”— 
The Home Sector. 


Suburbanite: “Are you in favor of abol- 
ishing capital punishment?” 

Farmer: “No, siree! If it was good enough 
for my forefathers, it’s good enough for me.” 


—Judge. 


Little Helen: “Mamma, the minister told 
me today that God gave me to you.” 

Mother: “Well, He did, my dear.” 

Helen: “Then somebody isn’t telling the 
truth. I heard auntie telling Mrs. Brown that 
the court gave me to you.”—Boston Transcript. 


“Is the professor in?” she asked, entering 
the door of a courtroom by mistake. 

“What professor?” asked the attendant. 

“The professor of music, of course. 
come to have my voice tried.” 

“Well, you’d better not have it tried her 
ma'am. This is a court of justice.’—Houston 
Post. 


I've 


A burglar in our Eastern metropolis, who 
quoted poetry to’ his victims, was apprehended 
and brought before Magistrate William A. 
Sweetser, who pronounced the following poetic 
sentence: , 

I hold you in five thousand bail, 
Which means you go right back to jail, 
But before you go just let me say, 
This hold-up game—it doesn’t pay. 
The prisoner replied: 
It’s all right judge, I’m on my way; 
Your verdict means I’m going away, L’envoi. 


And the magistrate replied: 
“You said it, boy; be on your way.” 
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WEEKLY DIGEST. 


Weekly Digest of Important Opinions of the 
State Courts of Last Resort and of the Federal 
Courts. 


Copy of Opsnion in any case referred to in this digest 
may be procured by sendsng 25 cents to us or to the West 
cro. Lo., St. Paul, Minn. 


Arkansas _. 
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Delaware 
Georgia..... ; 


Kentucky 

Maine 

Missouri 

New Hampshire 
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New York............... 
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United States C. C. . 

54, 60, 71. 
United States D. C. 
Virginia ......... a 
West Virginia... 


or: 


1. Admiralty—Diversity of Citizenship.—A 
federal court has jurisdiction of an action at law 
to enforce a right arising under the maritime 
law, where there is the requisite diversity of 
eitizenship and amount involved, but such right 
is measured by the oe law.—Berg v. Phil- 
adelphia & R. Ry. Co., U. S. D. C., 266 Fed. 591. 


2. Appeal and Error—-Names of Parties.—As 
a general rule a writ of error must be sued out 
in the name of the parties to the action in the 
lower court.—People v. Harrigan’s Estate, I1., 
128 N. E. 334. 

3. Auctions and Auctioneers—Stifling Com- 
petition.—_-The purpose of an auction sale is to 
seek a fair price by competition among the bid- 
ders, so that a sale to one who by his words 
or conduct has succeeded in stifling competi- 
tion and securing the property at a lower price 

Nash v. Elizabeth City Hospi- 
tal Co., N. c., 104 S. E. 


4. Bankruptey—Principal Pursuit.—A corpor- 
ation chartered, inter alia, for mining and deal- 
ing in coal, and which for a time engaged in 
such business, but which for more than two 
years had neither mined nor purchased coal, 
but was engaged solely in transporting coal for 
others, held not subject to adjudication as an 
involuntary bankrupt, under Bankruptcy Act. 
§ 4b, as amended by Act Feb. 5, 1903, c. 487, § 
3, 32, Stat. 797, as a corporation “engaged princi- 
pally in * ‘ * mining or mercantile pursuits.’’— 
In re C. Jutte & Co., U. S.C. C. A., 266 Fed. 357. 


e 


5. Bills and Notes—Instructed Verdict.—In a 
suit on a promissory note, where the defense 
was failure of consideration, plaintiff moved for 
an instructed verdict, which was overruled. The 
jury thereupon returned a verdict for the plain- 
tiff, finding a failure of consideration as to one- 
half the face value of the note. Evidence re- 
viewed. Held, that the court should have sus- 
tained plaintiff's motion for an instructed ver- 
dict, as there was no evidence of failure of 
eee v. Costa, N. M., 192 Pac. 


6.——Unauthorized Surrender.—An unauthor- 
ized surrender of a note to the maker does not 
relieve him from liability to pay it.—Consoli- 
dated Mercantile Co. v. Falls City Clothing Co., 
Fa.. 104 S. E. 9. 

7. Carriers of Goods—Gratuitous Bailment. 

Where baggage, through no dereliction of the 
earrier, fails to accompany the passenger, and 
is forwarded at a later date without charge, 
the contract is one of bailment for the exclu- 
sive benefit of the passenger, and the obligation 





of the carrier in such case is merely that of a 
gratuitous bailee.—Midgett v. Eastern Carolina 
Transp. Co., N. C., 104 S. E. 32. 

8. Contracts—Mutuality.—-Contracts involv- 
ing all of the buyer’s requirements or consump- 
tion of goods purchased are not void, for lack 
of mutuality and certainty, if, in view of the 
surrounding circumstances, the quantity con- 
tracted for can reasonably be ascertained, or 
is capable of being approximately ascertained, 
at the time of making the agreement.—Ameri- 
can Trading Co. v. National Fibre & Insulation 
Co., Del., 111 Atl. 290. 


9. -Privity.—That a cause of action may 
arise out of breach of duty created by a con- 
tract, there must be privity of contract between 
the person bringing the action and defendant, 
—Miller v. International Harvester Co. of New 
Jersey, N. Y., 184 N. Y. Sup. 91. 


10. Corporations—Collusion.—Where a_ re- 
ceiver has been collusively appointed for a 
mining company which was not insolvent merely 
to defeut a creditor’s claim, and after the re- 
ceivership there was no change in the manage- 
ment of the company, and nothing to notify 
the creditor that the receivership proceeding 
was not in good faith, the creditor is entitled 
to have the receiver discharged, provided he 
has not waived such right or sued out his writ 
prematurely.—Peterson v. Daniels, Col., 192 Pac. 

11.——Foreign Corporation.—A _ foreign cor- 
poration, which had filed notice of withdrawal 
from business within the state, and created a 
subsidiary corporation of the same name to do 
business therein, but which conducted all its 
dealings with the local agent of the subsidiary 
corporation directly, and not through the offi- 
cers of subsidiary, is present within that state 
and district, and may there be served with 
process, though on its books it recorded the 
business done with the agent as business of the 
subsidiary.—Cutler yv. Cutler-Hammer Mfg. Co., 
U. S. D. C., 266 Fed. 388. 

12.———Misappropriation.—The treasurer of a 
business corporation is not guilty of misappro- 
priating or misapplying the funds of the cor- 
poration if he pays out such funds upon the 
order of the officer authorized under the by-laws 
to order the funds disbursed.—Hubert v. Amer- 
ican Surety Co. of New York, N. M., 192 Pac. 487. 

13.——-Repurchase of Stock.—Where allow- 
ance of an employe’s claim against his corpora- 
tion for the repurchase of his stock by it on 
leaving its service would result in preventing 
the property of the company being used to pay 
its legitimate debts in full, it being in the 
hands of receiver, and would convert the em- 
ploye and other stockholders into creditors, and 
thus enable them to participate equally with 
other creditors in the distribution of assets, 
and would increase the company’s liabilities, 
so that the claims of actual creditors could not 
be fully paid, the claim of the employe stock- 
holder is properly disallowed by the receiver 
—Bayne v. Coming Egg Farm, N. J., 111 Atl. 289. 

14. Courts—Jurisdiction.—A court of equity, 
having jurisdiction of the parties, held to have 
power to grant a temporary injunction to re- 
strain the defendant from further prosecuting 
a suit in admiralty in a foreign court to enforce 
a maritime lien until rights claimed by com- 
plainant, which cannot be asserted in the ad- 
miralty suit, may be determined.—Hyafill v. 
ce Marine Const. Co., U. S. D. C., 266 Fed. 
000. 

15. Waiver of Jurisdiction—A general 
appearance by defendant in a federal court is a 
waiver of objection to the jurisdiction of the 
court on the ground that he is a citizen and 
resident of another district, and such waiver 
is not affected by a state statute permitting 
the filing of pleas of abatement and bar at 
the same time.—Mankin v. Bartley, U. S. C. C. A., 
266 Fed. 466. 

16. Criminal Law—Evidence.—Where _ the 
competency of evidence of experiments depends 
upon similarity of circumstances and conditions, 
the question is one for the court to determine.— 
Irby v. State, Okla., 192 Pac. 429. 

17. Illegal Warrant.—Where the legality of 
a warrant. under which deceased purported to 
act, is questioned, it is a matter of law for the 
court to determine; and, although the evidence 
of the warrant may be admissible for some 
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purposes, the jury should be instructed as to 
the purposes for which the evidence is admis- 
sible, and should be instructed that the war- 
rant is illegal if such be the law.—State v. 
Middleton, N. M., 192 Pac. 483. 


18. Second Offense.—In a trial for a_ sec- 
ond violation of the prohibitory liquor laws. 
where the only evidence of the former violation 
charged was the conviction of the defendant, 
from which an appeal to this court was taken, 
the judgment and conviction suspended, and the 
appeal undetermined, the evidence is insuffi- 
cient to sustain a conviction, and it is revers- 
ible error to overrule a motion for a new trial. 
—Long v. State, Okla., 192 Pac. 427. 


19.——-Silence.—Where in a _ prosecution for 
attempted robbery defendant, in company with 
his co-defendants, was taken to the sheriff's 
office, where one of the co-defendants admitted 
his guilt and implicated defendant, but defend- 
ant, after listening to the implicating state- 
ment in response to a question by the prosecut- 
ing attorney, refused to make a statement in 
reply on the ground that his attorneys had or- 
dered him not to talk, eviderce as to such oc- 
currence held admissible, although it would 
have been inadmissible had defendant denied the 
truth of the statement, which he had opportu- 
nity to do.—People v. Graney, Cal., 192 Pac. 460. 


20. Speed Law.—-The Motor Vehicle Law, 
which declared the operation of a motorcar 
at unreasonable speed a crime, and left the 
question of unreasonableness for the jury. is not 
invalid for indefiniteness——Ex parte Daniels, 
Cal., 192 Pac. 442. 


21.——Striking Out Evidence.—Whether evi- 
dence introduced by defendant in a criminal case 
establishes a defense, where a question of fact 
is involved, is for determination by the jury. 
and the erroneous striking out of such evidence 
does not warrant final disposition of the case by 
the appellate court. but requires its remand for 
a new trial.—Lehigh Coal & Navigation 
Co. v. United States, U. S. C. C. A., 266 Fed. 457. 


22. Dead Bodies—Right of Property.—While 
strictly considered there is no right of prop- 
erty in a dead body, nevertheless the right to 
bury a corpse and preserve the remains is a 
legal right, which in this country is regarded as 
a quasi right in property, the violation of which 
is cognizable in and may be redressed at the 
suit of near relatives by an action on the case 
against the wrongdoer.—England v. Central 
Pocahontas Coal Co., W. Va., 104 S. E. 44. 

23. Death—Comity.—An action for wrongful 
death under the statute of Plorida, brought for 
the benefit of the estate of deceased, who left 
no wife, child, or other dependent, held not 
contrary to the public policy of Georgia, and 
maintainable in its courts, although the stat- 
utes of the state do not give a right of action in 
such case.—Gaston v. Western Union Telegraph 
Co., U. S. D. C., 266 Fed. 595. 


24. Descent and Distribution.—Testacy.—In 
the absence of showing as to the terms of a 
will, it cannot be assumed from the mere fact 
of testacy that there is anything in the will 
affecting the rights and interests of his chil- 
dren in land which testator fraudulently con- 
veyed. and which the grantee conveyed without 
consideration to testator’s wife, even if it be 
a portion of his estate-——Thompson v. Thompson, 
Ky.. 224 8. W. 1 

25. Eminent Domain—Public Use.—To permit 
a private corporation, as a railroad company, to 
do acts authorized by statute, as the construc- 
tion of an overhead crossing over its right of 
way. without liability for resulting damages 
to property owners merely because the statute 
authorizes such construction. would be to con- 
travene the constitutional provision declaring 
that private property may not be taken for a 
public use without compensation.—Wulke v. 
we” M. & St. P. Ry. Co., Iowa, 178 N. W. 


v. 


26. Equity.—Court of Conscience.—A court of 
equity is a court of conscience, and will exer- 
cise its extraordinary powers only to enforce 
the requirements of conscience.—American Uni- 
versity v. Wood, I1l]., 128 N. E. 330. 

27. Maxims.—Where the situation is such 
that equity can be done between the parties, the 
infancy of complainant, seeking to have set 
aside deed of trust covering his lands and an- 
thorized by the court without jurisdiction to 





secure funds for repairs on the property, and to 
set aside sale thereunder, does not exclude him 
from the operation of the maxim that he who 
asks equity must do equity.—Parker v. Ste- 
phenson, Va., 104 S. E. 39. 

28. Multiplicity of Suits—-A suit to deter- 
mine the relative interests of plaintiff and de- 
fendants in numerous savings accounts is cog- 
nizable in equity to prevent a multiplicity of 
suits by the different banks rn the nature of 
interpleader to have the rights of the parties 
determined.—Caverly v. Small, Me., 111 Atl. 300. 


29._—Reference to Master.—Where a cause is 
referred to a master in chancery to take and 
report the evidence and report conclusions of 
law and fact, no evidence should be heard in 
open court on the hearing of exceptions to his 
Service Co. v. 
26. 


report.—Central Illinois Public 
City of Sullivan, Ill.,.128 N. E. 


30. Evidence—Burden of Proof—*‘Burden of 
proof” primarily means the duty resting on one 
party or the other, usually the party having the 
affirmative, to establish by preponderance of evi- 
dence a proposition essential to the maintenance 
of the action. Sometimes, however, the phrase 
is used to describe the duty of going forward 
with the evidence during the progress of the 
trial, after a prima facie case has been made by 
plaintiff, when the burden devolves on defen- 
dant.—Kohlsaat et al v. Parkersburg & Marietta 
Sand Co., U. S. C. C. A., 266 Fed. 283. 


31. Garnishment — Insurance Company. — 
Where a plaintiff brings suit against a defen- 
dant, who is the insured under a fire insurance 
policy, and, after loss has occurred, serves sum- 
mons of garnishment upon the insurer, seeking 
to subject to garnishment whatever indebtedness 
is due under the policy from the insurer to the 
insured, the plaintiff may, since the policy fur- 
nishes the standard by which the amount of 
liability may be ascertained and fixed, recover 
against the garnishee upon proof of the defen- 
dant’s claim against the garnishee and the de- 
fendant’s debt to the plaintiff—Callaway v. 
Globe & Rutgers Fire Ins. Co., Ga., 104 S. E. 15. 


32. Municipal Corporation.—Municipal cor- 
porations are not liable to garnishee process, 
and this exemption from such process is not 
personal, but is upon grounds of public policy. 
and cannot be .waived by such corporation.— 
Leiter v. American-La France Fire Engine Co., 
W. Va., 104 S. E. 56. 

33. Health—Police Power.—The state has 
power for the protection of the community at 
large to confine in a hospital persons afflicted 
with venereal diseases.—Application of Travers. 
Cal., 192 Pac. 454. 


34. Homestead—Defined.—The “home” and 
“residence” of a person is the place where he 
commonly resides: a place to which, when ab- 
sent, he returns, like a bee to its hive, a carrier 
pigeon to its home. a bird to its nest.—O'Hare v. 
Bismarck Bank, N. D., 178 N. W. 1017. 

35. Lien.—Where a kusband and wife bor- 
rowed money from intervener to purchase lot 
and erect building, agreeing to give a lien there- 
on before moving therein, they acquired no 
homestead rights in the property prior to the 
execution of such lien; and, where in the lien 
they agreed that no homestead claim of either 
could defeat the lien, neither could do so, so long 
as the indebtedness was enforceable against 
either of them.—Benavides v. Houston Ice & 
Brewing Ass'n, Tex., 224 S. W. 385. 


36. Husband and Wife—Joint Tenancy.— 
Proof that the home property was owned by 
the husband and wife as joint tenants, and that 
the husband had insured his life in favor of 
his wife. without other evidence, does not es- 
tablish a motive for the killing of the husband 
by the wife—People v. Holtz, Ill., 128 N. E. 341. 

37. Indemnity—Consideration.—Where a sure- 
ty company, as surety for a bankrupt govern- 
ment contractor, had the right to take over the 
contract, with plant and materials, and to re- 
ceive all sums then due under the contract, an 
indemnity bond given by creditors to induce it 
to forego such rights held based on a valuable 
consideration.—Second Nat. Bank of Parkers- 
burg, W. Va.. v. United States Fidelity & Guar- 
anty Co., U. S.C. C. A., 266 Fed. 489. 

38. Injunetion—Attorney’s Fees —Attorney's 
fees as an element of damages in a suit on an 
injunction bond may be _ recovered, if they 
are necessarily incurred in procuring the disso- 
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jution of the injunction, and that is the sole 
relief sought by the action; but, if the injunc- 
tion is only ancillary to the principal object of 
the action, and the liability for counsel fees 
is incurred in defending the action generally, 
the dissolution of the injunction being now inci- 
dental to that result, then such fees cannot be 
acai aces Estate v. Carr, N. M., 192 Pac. 
480. 


39.——-Intimidation.—Where white workers in 
plant struck, acts of intimidation which pre- 
vented the colored employes from working may 
be restrained, although such acts would not 
necessarily have prevented white workers from 
continuing in employment; the case being one 
of intimidation, and the timid being entitled to 
protection against unlawful threats and intimi- 
dation, even though the acts would not be suffi- 
cient to affect bolder persons.—King v. Weiss 
& Lesh Mfg. Co., U. S.C. C. A., 266 Fed. 259. 


40. Inspection—Foreign Corporation.—Pay- 
ment by a foreign corporation of a general tax 
for doing business in the state does not exempt 
it from liability for the cost of inspection of an 
article in which it deals.—Texas Co. v. Brown, 
UC. S&S. D. C., 266 Fed. 577. 


41. Inmsurance—Fraternal Society.—A_ frater- 
nal benefit society may, under a reserved power, 
amend its by-laws in matters relating to the 
internal government of the society; but it can- 
not so amend them without the consent of the 
insured as to impair the essential obligation of 
its insurance contract.—Haines v. Modern Wood- 
men of America, Iowa, 178 N. W. 1010. 


42. Witness.—In an action on an insurance 
policy, where the amount of the loss was in 
issue and depended on the interested testimonv 
of a plaintiff, both as to the quantum of goods 
destroyed and their value, the credibility of. such 
witness was eminently for the jury, and, al- 
though uncontradicted by direct testimony, it 
was error to direct a verdict for plaintiff for the 
full amount shown by his testimony ‘ave Ass'n 
of Philadelphia v. Mechlowitz, U. S. Cc. C. A., 266 
Fed. 322. 


1S. Judgment—Equitable Powers.—The rule 
that courts under their equitable powers will 
allow the owner of a judgment to set off the 
amount against a judgment owned by his judg- 
ment debtor against him applies only to exist- 
ing judgments, and does not authorize ‘one 
who paid a joint judgment against himself and 
two others to set off the amount in whole or in 
part against a judgment held by one of the 
others against him.—-Blake v. Arp, Cal., 192 
Pac. 2. 


44.——Plea in Bar.—A former judgment can- 
not be relied upon in support of a plea in bar 
unless the former suit in which the judgment 
was rendered was based on the same cause of 
action upon which the latter suit is based.— 
Cressler y. Brown, Okla., 192 Pac. 417. 


45. Record Entries.—Entries upon an ex- 
ecution cannot serve to keep the judgment in 
life unless the entries are properly recorded. 
—Shaw v. Walker. Ga.. 104 S. E. 23. 


46. Statutory Motion.—Where a_ strictly 
statutory motion to set aside the judgment re- 
covered by plaintiff against a bank was not 
affirmatively shown to have been presented and 
filed in term time, it was properly dismissed.— 
Buckhannon v. Park. Ga.. 104 S. E. 20. 


47. Limitation of Actions—Accrual of Action. 
—Statute of limitations does not begin to run 
against one who deposits money in a city treas- 
ury as a fund to cover claims for damages 
against the city for the vacation of a. street 
until the statute has run against claims for 
damages against the city —John M. Smyth Co 
v. City of Chicago, TIl., 128 N. E. 351. 

18. Logs and Logging—Forfeiture.—Deeds 
conveying timber, with specified time for cut- 
ting, pass an estate of ownership, defeasible as 
to all timber not cut and removed within the 
time specified; and a clause extending the time 
for cutting on certain conditions by the buve~ 
is in the nature of an option. not creatine arv 
interest when the conditions are nerformed. an? 
working forfeiture when not strictly complied 
with.—Hudnell v. East Carolina Lumber (Co. 

.,.103 S. E. 893. 


49. Malicious Prosecution—Probable Cause. 
—A “probable cause” is such a state of facts 





known to the prosecutor or such information 
received by him from sources entitled to credit 
as would induce a man of ordinary caution or 
prudence to believe, and to induce the prosecu- 
tor to believe, that the accused was guilty of 
the crime alleged, and thereby cause the pros- 
ecution.—Keebey v. Stifft, Ark., 224 S. W. 396 


50. Mandamus—Inquiry by.—Whether a de- 
cision of a reviewing court was erroneous or 
not cannot be inquired into in mandamus pro- 
ceedings, where the court had jurisdiction of 
such matters and parties, the decision not being 
void, and there being remedy by petition for 
rehearing, modification of the judgment, or cer- 
tiorari.—People v. Olson, Ill., 128 N. E. 328. 


51. Maritime Liens—Reconstruction.—A con- 
tract for converting a car float, having neither 
motive power nor steering gear, into an amuse- 
ment steamer, with dance hall, rooms, and power 
equipment, held one for reconstruction, com- 
pletely changing the identity of the vessel, 
which did not create a maritime lien.—The 
Jack-o-Lantern, U. S. D. C@., 266 Fed. 562. 


52. Master and Servant—Assumption of Risk. 
—The foreman of a locomotive boiler gang as- 
sumed the risk of attempting to tighten a wash- 
out plug while there was a heavy pressure of 
steam in the boiler, so as to bar recovery for 
his injuries under the federal Employers’ Lia- 
bility Act (U. S. Comp. St. §§ 8657-8665), where 
it was his duty to inspect such plugs and to 
repair them if defective, and no violation of 
any safety act or negligence on the part of the 
railroad was shown.—Flack vy. Atchison, T. & 
S. F. Ry. Co., Mo., 224 S. W. 415. 


53.——Contributory Negligence.—When_ the 
danger to an employe is of such nature that it 
ean be seen and understood as well by him as by 
his employer, and he can avoid the injury, it is 
his duty to do so, failing in which he is guilty 
of contributory negligence and cannot re- 
cover.—Williams v. Farmers’ Mfg. Co., N. C., 
104 S. E. 31. 


54. Delegated Duty.—Under Civ. Code Por- 
to Rico, $$ 1803, 1804, the owner or director of 
an establishment or enterprise is liable for 
damage caused by the negligence of his em- 
ployes acting in the course of their employ- 
ment, unless he shall prove as an affirmative 
defense that he took the care of a good father 
of a family to avoid the damage, not only in 
selection of his employes, but in superintend- 
ine their work. which is a personal duty, and 
cannot be delegated to avoid liability; and this 
is so. whether the person injured is or is not 
an emplove.—Arzuaga v. Ortiz, U. S. C. C. A, 
266 Fed. 449. , 


55.—--Vigilant Care.—The duty of the oper- 
ators of a locomotive to keep a lookout ahead 
and warn other employes of its approach de- 
pends on whether the operators had a right 
to expect a clear track at that point. or had 
reason to believe emploves might he thereon.— 
Greenwell v. Chicago, M. & St. P. Ry. Co., Mo.. 
22 W. 405. 


S. 


56.—-Workmen’s Compensation Act.—A coal 
miner, whose injuries. when a small part of a 
rock fiving from a sledge struck his eye, did 
not cause any defect in the vision of both eyes. 
which were defective on account of the pres- 
ence of exudates behind lenses and pupils caused 
by svphilis, was not entitled to compensation 
Countv Coal Corporation v. Industrial Commis- 
sion, Tll., 128 N. E. 333 


57. Mortenges-—Misdescription.—A mistake 
or misdescription, or uncertain description, of 
the property in a mortgage, does not avoid the 
instrument. if the property is nevertheless ca- 
nable of identification, and can be located by a 
survevor by applyine the rules of surveying to 
the whole description.—Mitchell vy. Whitford. 
Cal.. 192 Pac. 457. 


58. Municipal Corporations — Contributory 
Neeligence.—If it was negligence for the driver 
of an automobile not to look at the street in 
front of him. such negligence could not have 
contributed to the injury to the automobile wher 
he drove off the end of a eulvert which he could 
rot have seen if he had looked.—Goodwin v. 
itv of Concord, N. H., 111 Atl. 304. 
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59. Partnership—Individual Liability.—<An in- 
dividual partner is liable for the firm debts, 
and is therefore legally liable for a judgment 
rendered against the firm for damages occa- 
sioned by an automobile being driven by an- 
other in pursuance of firm’s business.—Stein- 
tield v. Massachusetts Bonding & Ins. Co., N. 
H., 111 Atl. 303. 


60. Patents—Contributory Infringement.—A 
contributory infringer is subject to suit in the 
district where it committed its part of the in- 
tringement and has a regular established place 
of business.—Dental Co. a America vy. S. S. 
a Dental Mfg. Co., U. i Se es 
524. 


61. Infringement.—Where infringement by 
defendant after termination of its license was 
willful and deliberate, it is liable for all profits 
made, and cannot require complainant to ac- 
cept the royalty fixed by the license contract. 
—Metallic Rubber Tire Co. v. Hartford Rubber 
Works Co., U. S. D. C., 266 Fed. 543. 


266 Fed. 


62. Joint Action.—The separate owners of 
two patents, one having the interest of a li- 
ecensee only in the patent of the other cannot 
join in a suit for infringement of both patents 
under Equity rule 26 providing that, when there 
is more than one plaintiff, the causes of action 
joined must be joint.—Colonial Trust Co. et al. v. 
Chaplin-Fulton Mfg. Co., U. S. D. C., 266 Fed. 546. 


63. Payment—tInvoluntary Payme 
generally, the existence of a remedy at law will 
defeat a claim that the payment of an unjust 
demand was involuntarily made, in order to 
do so, such remedy must be reasonably adequate. 
—Gess v. Nampa & Meridian Irr. Dist., Idaho, 
192 Pac. 474 


64. Principal and Agent—Declaration by 
Agent.—The mere declaration of a party that 
he is the agent of another will not prove his 
tae v. Smathers, S. C., 104 S. E. 


65.——-Evidence.—In an action for breach of 
a contract to sell lumber, where sale by defen- 
dant’s agent was admitted, evidence that de- 
fendant authorized the agent to deliver one or 
two loads of the lumber to plaintiffs, and to 
notify defendant if the measure was not the 
Same as the mark of the loads, did not warrant 
a finding of authority by the agent to sell the 
entire lot of lumber.—Smith Shook & Lumber 
Co. v. Perkins, N. H., 111 Atl. 301. 


66. Principal and Surety—Discharge of Sure- 
ty.—A bond executed by a building contractor 
conditioned for the prompt payment by him of 
all indebtedness to persons supplying labor or 
material in the execution of certain work is an 
obligation to pay any indebtedness of the con- 
tractor so arising, and an extension by the con- 
tractor of the time of payment of any such 
Indebtedness will not necessarily operate to dis- 
charge the surety upon the bond.—National 
Surety Co. v. Walker County, Ga., 104 S. E. 18. 


67. Quieting Title—Weakness of Title.—In 
a suit to quiet title to real estate, the plaintiff 
must recover, if at all, on the strength of his 
own right, and not on the weakness of his ad- 
a claim.—Abetya v. Tafoya, N. M., 192 

ac 


68. Sales—Abandonment.—The failure of a 
buyer to pay an installment does not alone and 
of itself enable the seller to terminate his con- 
tract, so as to avoid liability for failure to 
make subsequent deliveries called for by the 
contract; but, in addition to the bare fact of 
failure to pay, the conduct of the buyer must 
indicate an intention on his part to abandon 
the contract, or a design no longer to be bound 
by the terms agreed upon; Laws 1919, p. 120. 
§ 76a, not applying. —_ R. Wyllie China Co. v. 
Vinton, Ore., 192 Pa 400. 


69. Set-off and Counterclaim—Liquidated De- 
mand.—An unliquidated claim for damages can- 
not be set off against a liquidated demand, but 
if a plea of set-off pleads a claim not resting 
in uncertainty but is susceptible of accurate 
calculation as provided by the contract, it may 
properly be filed, and is improperly rejected.— 
Cook Pottery Co. v. Parker, W. Va., 104 S. E. 51 





70. Shipping—Excepted Peril-—-In a_ suit 
against a charterer for non-delivery of cargo, 
where recovery cannot be had on that ground, 
because the shipment was lost through an ex- 
cepted peril of the seas, libelant may recover 
the amount to which he is entitled in general 
average, from which he was excluded through 
the fault of the charterer.—The Freda, U. S. D. 
C., 266 Fed. 551 


71. Trade Marks and Trade Names—Aban- 
donment.—Where a registered trade-mark for 
eandy boxes consisted of the name “Blue Bird” 
and the picture of a blue bird, printed in blue 
ink, permission to another manufacturer to use 
an art box decorated with a handpainted, high- 
ly colored picture of two blue birds fiying, 
without advertising or using the name “Biue 
Bird.” held not an abandonment of the trade- 
mark.—Wallace & Co. v. Repetti, U. S. C. C 
266 Fed. 307. 


72. Trover and Conversion—New Trial.—This 
being a suit in trover, wherein the evidence au- 
thorized a recovery for the plaintiff, and the 
plaintiff having elected to take a money ver- 
dict. but the jury having rendered a verdict 
awarding the property to the plaintiff, the ver- 
dict was contrary to law, and, on motion for 
a new trial by the plaintiff, should have been 
set aside.—Avery v. Sorrell, Ga. 104 S. E. 26. 


73. Trusts—Confidential Relation.—A deed 
from a father to his son, on the parol under- 
standing that the father during his lifetime 
should receive the net proceeds of the land, and 
that the grantee should thereafter divide “such 
land equally between his three children, by rea- 
son of the confidential relations imposed a con- 
structive trust, enforceable in equity, whereby. 
on the death of the father, the children each 
received a beneficial interest in the land, the 
legal title to which the grantee was holding as 
trustee.—Hughes vy. Fargo Loan Agency, N. D.. 
178 N. W. 993. 


74. Vendor and Purchaser—Bona Fide Pur- 
chaser.—Generally, when a party relies on the 
defense of being a bona fide purchaser of prop- 
erty judicially sold, and shows he has paid 
a valuable consideration, the burden of show- 
ine he purchased with notice is on the party 
alleging it, or who relies on notice to defeat 
the claim of the bona fide purchaser.—Shenoy 
v. Phipps, Ark., 224 S. W. 


75. Mutuality.—An option to buy binds 
only the optioner to leave the offer open for 
the specified time, and does not become a mu- 
tually binding contract till the one to whom 
it is given accepts the offer according to its 
terms.—Hartman vy. Selling, Ore., 192 Pac. 408. 


76. Waters and Water Courses—Injunction.— 
A taxpayer and resident of a county waterworks 
district may sue to restrain an expenditure of 
the district funds which is not sanctioned by 
law.—Biggart v. Lewis, Cal., 192 Pac. 437. 


77. Wills—Determinable Fee.—A base or de- 
terminable fee may be devised by will with 
reversion to testator’s heirs or a valid limita- 
tion over by way of executory devise, and such 
a devise may be limited upon any collateral cir- 
cumstance which is lawful and not opposed to 
public policy, such as a definite failure of issue, 
remarriage of a widow, or the like.—McIntyre 
v. Dietrich, Il.. 128 N. E. 221. 

78.——Parol Evidence.—Where the will con- 
tained legacies to two religious societies, and 
there were no corporations or unincorporated 
associations bearing the names stated in the 
will, parol evidence was competent to ascertain 
who were intended by testator.—In re Watson's 
Will, N. Y., 184 N. Y. Sup. 61. 


79.——Trust Estate—When a trust estate is 
ereated by will, with income to life beneficiary. 
and remainder to his issue, and the beneficiary 
dies with no issue, the testator is assumed to 
have died intestate as to the part of the estate 
—_— within the trust.—Velders y. Gaines, 
. = 84 N. Y. Sup. 100. 


80. Words and Phrases—Coal Tar.—Coal tar 
is a common product from coal in making coke 
and illuminating gas, and tar acid is a natural 
element of coal tar, but coal tar varies greatly 
in the percentage of tar acid contained; the 
average being about 3 per cent. —Schoellkopf v. 
City of Chicago, Ill., 128 N. E. 337. 





